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I. Introduction

A. Overview
1. Rules governing the nature of relations between states
2. Origins are more civil-law, rather than common law: focus on state practice and custom, not cases

B. Historical Trends
1. Natural law (Aquinas, Grotius) ( Positivism and reliance on state practice

2. Customary law based on usage, customs, bilateral treaties ( Universal/multi-lateral treaties

3. Cultural unity and universalist ideologies ( Diversity and differences

4. Mutual co-existence and restraint ( Cooperative problem solving

i) League of Nations, UN, ILO, PCIJ, ICJ

5. Regulation of aliens (jus gentium) ( Nation-states (Treaty of Westphalia) ( Rise of global organizations

6. Freedom to use force w/conduct of war rules ( Basic principle of non-use of force

7. East-West divide ( After Cold War: North-South divide

8. Balance of power ( US as only superpower

C. General Issues

1. Is it Law?

i) Not just arbitrary morality, but focuses on rights, forms, and details

a) Law-like features: technical, text-bound, revisable, arbitrary, and morally neutral

ii) Sovereignty

a) Positivist: law must be command of sovereign backed by threat of a sanction

b) Binding character: voluntary but growing effectiveness as states accept limitations to their sovereignty

c) Voluntarism: legal rules are result of free will of states

iii) Benefits: deterrence, education, standard-setting, clarity

iv) Indicators of legitimacy: determinacy and clarity, symbolic validation, coherence, adherence between obligation and applicable rules

2. Enforceability

i) Rules cater to voluntary compliance: coercive, nonforcible sanctions; centralized organs
ii) Power dynamics often determine when law gets enforced

iii) Irrelevant to states who will only follow law when it is in their interests or under another state’s power
a) Basis of reciprocal obligations; use of “soft” laws; national interest in supporting int’l rule of law
iv) Realists question why states should and do follow int’l law

a) Reasons: short-term interest, fear of reciprocity, democratic respect for law

II. Sources of International Law
A. Customary International Law (law of nations)
1. General and consistent practice of states out of a sense of legal obligation (opinio juris)
2. Purpose:

i) Create system of rules and reciprocities that will be followed by states

ii) Legitimizing world opinions

3. Relation to Treaties
i) Now seen as interstitial default rules with the rise of multilateral treaties

ii) May allow treaty provisions to be binding even on non-signatories

iii) More responsive than treaties and conferences to less powerful states and individual circumstances
4. Creation: Crystallization; Widespread ratification of treaty by all relevant states; UN G.A. Declarations

5. Termination: Rule exists until it is replaced by opnio juris
6. Customary international law is part of domestic law and can be determined by state practice (The Paquete Habana: US court ruled that fishing vessels are exempt from being prizes of war)
7. Since customary int’l law is based on consent, restrictions cannot be presumed (S.S. Lotus (Fr. v. Tur.): Turkey needs not affirmatively show universal rule supporting their jurisdiction based on territoriality)

i) Presumption of freedom is used to fill in gaps in a customary int’l law that may be incomplete

ii) France had acquiesced to concurrent jurisdiction over ships based on the effects doctrine
a) Affirmative steps needed to avoid acquiescence or tacit consent

1) Issues: ignorance?, seriousness of act needed?, new states?, majority rule?, offering a pretext will affirm the rule?, when is consensus reached?
b) Rationale for consent: sovereignty basis; pragmatic approach of enforceability

iii) Specially affected states need to consent specifically to customary restrictions

8. Customary international law requires a consensus (Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion): no authorization or prohibition, but any use would probably violate other rules of humanitarian law and neutrality: principle of distinction, of no unnecessary suffering v. deterrence and self-defense)

i) Treaties seem to acknowledge use; non-utilization isn’t necessarily opinio juris; also negative votes to General Assembly resolutions
ii) Non-liquet: evidence does not clearly resolve the issue, so court refuses to engage in law-creation
iii) Regional customary international law is based more strictly on consent (Asylum Case (Col. v. Peru): no constant and uniform usage or opinio juris)
a) Persistent objector: either shows lack of consent or keeps rule form becoming law
1) Does not include peremptory norms (jus cogens – can only be modified by new jus cogens)
9. Opinio juris means settled practice and evidence of a belief that the practice is obligated (North Sea Continental Shelf (Ger. v. Den./Neth.): Equidistance principle under Geneva Convention was not customary law)
i) Treaty principles can gain opinio juris through a state’s attitude/practice (Paramilitary Activities (Nicar. v. US): US reservation to ICJ jurisdiction does not apply to similar customary law principles)

B. Treaties (based on pacta sunt servanda)
1. Introduction

i) Priority over other sources, but courts should look to specific law before general

ii) Look at intention of parties, must be terminated intentionally

2. Classes: General multilateral; Collaborative mechanisms; Bilateral

3. Relation to customary international law

i) Advantages: rational process; includes new states; strengthen existing customary law; more authority

ii) Treaty becomes customary if it is declaratory of pre-existing custom, crystallizes customary law, or generates new customary law

4. Types

i) Codification Treaties – systemization based on practice, precedent, and doctrine

ii) Progressive Development Treaties – law-making

C. General Principles of Law and Equity

1. Common principles in all municipal law systems (often technical or procedural in nature); valid in all societies by the nature of man (minimum standards of justice and decency, jus rationale)

i) Not based on state consent so might be read narrowly except for human rights principles

2. Also principles inherent to nature of international law system: pacta sunt servanda, sovereign equality 

D. Evidence of Law (Subsidiary sources)
1. Court Decisions

i) ICJ: Declaratory of law, no stare decisis, discretionary decisions

ii) Other int’l or specialized courts

iii) Municipal courts: used as evidence of state practice or opinio juris
2. Writings of Qualified Publicists – only persuasive (Yousef)
3. Declarations and Resolutions can become customary int’l law through expectation of adherence/opinio juris (Filartiga v. Pena-Irala: deliberate torture violated international law)
i) State practice may differ from G.A. resolutions; usually evidence of law rather than law itself

ii) Resolutions are political declarations, not codification or progressive development (Texaco v. Libya: later resolutions were passed without the support of Western market economy nations, so earlier rule not replaced)

a) De lege ferenda: what the law ought to be -v.- contra legem: against the law

4. “Soft” law: voluntary codes/guidelines; international standards, rules of non-governmental bodies; political declarations

III. International Law & Municipal Law
A. Introduction
1. International law does not replace municipal law but is binding on state

i) Municipal law cannot be used as a defense for non-compliance

2. Monism v. Dualism

i) Dualism: separate systems where international law must be incorporated into municipal law to the extent that it is consistent with constitution

ii) Monism: single system where international law is higher than municipal law in hierarchy of legal norms

B. International Law as U.S. Law (customary)
1. Seen as federal question (treaties) or federal common law (customary international law)

i) Constitution gives Congress power to define and punish offenses against the law of nations

ii) Federal government is better decider than individual states and Supreme Court is final authority
iii) President might be able to disregard international law under the Constitution
a) Executive Branch receives great weight/deference and situations may lead to “controlling executive acts” or political questions

2. Customary international law realistically subject to Constitution and other legislation, even if it shouldn’t be

i) Relationship with treaties is according to Last in Time rule

3. Act of State doctrine is domestic rule of judicial self-restraint to not judge another state’s acts in its own territory

i) Rationale is to leave foreign affairs for Executive branch (Banco Nacional de Cuba v. Sabbatino: Cuba nationalized companies in retaliation and possibly violation of international law)
ii) Many exceptions: unrecognized government, treaties, unambiguous customary principles, counterclaims, extra-territorial act, private acts, bribery, human rights issues

iii) Second Hickenlooper Amendment: presumption that doctrine doesn’t apply if act is a violation of international law unless Executive Branch intervenes
C. Incorporation of Treaties into U.S. Law

1. Treaties made by President under Constitution; no requirement of consent by individual states
i) Senate gives consent not ratification (technical term); limits scope of consent, and not reservations

2. Treaties are subject to Constitutional limitations
i) Federalism means treaties can override transitory state interests for a national interest (Missouri v. Holland: Migratory Bird Treaty act limited hunting)
a) Rationale: collective bargaining by central gov’t; local governments should not make treaties

b) Look at “invisible radiations” from the 10th Amendment

ii) Scope not limited by Congressional power, only by issues regarding separation of powers
3. Non-self-executing treaties must still be executed by legislature (Foster & Elam v. Neilson: land grants must be confirmed by Congress)

i) Self-executing treaties: obligations to refrain from acting; presumption against defaulting on obligations

ii) Non-self-executing: infringements on exclusive Congressional powers (money); criminal penalties must have due process; trend may be to presume non-self-execution; usually no private rights of action
iii) Determination is solely by the United States

a) Look to intentions of President/Congress – did they intend domestic courts to enforce treaty?

b) Policy reasons: allow for more democratic process with House v. stick to Constitution?

4. Last-in-time rule applies for later statutes or treaties that are inconsistent; however, treaty obligations remain (Whitney v. Robertson: treaty limiting duties from Dom. Rep. was not relevant to trade with Hawaii)

i) Vienna Convention on Consular Relations doesn’t provide foreign state with private right of action and allows for procedural rules of forum state to govern implementation (Breard v. Greene, Para. v. Gilmore: US failed to inform Π of his right to notify consulate, but Π procedurally defaulted on his claim because of AEDPA that was passed after Convention)
a) Supreme Court cannot enforce ICJ orders

5. Charming Betsy canon that statutes should be construed to avoid violating the law of nations
6. Termination of treaties must be done by Executive branch (Charlton v. Kelly: violation of treaty by other nations doesn’t automatically void the treaty because it is a political decision)

D. Other Agreements

1. Congressional-Executive Agreements – most are approved by Congress ex ante; not Constitutional but assures execution and involvement by both House and Senate
2. Sole Executive Agreements – Executive has power to conduct foreign relations, but Case Act requires presentation of agreements to Congress

i) International Compacts cannot be overruled by state laws (US v. Belmont: Nationalization of claims owed by Russia)

a) Executive has power to recognize nations and create relevant policy (U.S. v. Pink)

ii) Self-executing; also follows Last-in-Time rule

E. Terrorism Cases

1. ATS is a jurisdictional statute that only allows private right of action for violations of safe conduct, actions against ambassadors, and piracy.  Any new right of action must be determined with great caution given new role of common law and limited role of courts.  Customary international law does not support private right for arbitrary arrest.  (Sosa v. Alvarez-Machain)
i) Rationale of incorporating int’l law into municipal law: duty to uphold binding laws, valuable norms, signaling

2. Citizen-detainee seeking to challenge his classification as an enemy combatant must receive notice of the factual basis for his classification, and a fair opportunity to rebut the Gov’t’s factual assertion before a neutral decision-maker.  US authorized to detain citizens by AUMF during time of active hostilities for preventative detention, so Non-Detainee Act doesn’t apply.  Due Process requires Matthew balancing test.  (Hamdi v. Rumsfeld)
i) Laws of war and Geneva Convention used as a limit of executive power

ii) Military Tribunal allowed to decide status as enemy combatant: AUMF allows military commissions, Geneva Convention has no private right of action and does not apply to Al Qaeda, military has jurisdiction, UCMJ doesn’t apply, and tribunal is competent (Hamdan v. Rumsfeld)

3. Habeas petitions allowed for detainees at Guantanamo since it operates on custodian and base is under plenary and exclusive jurisdiction of US.  (Rasul v. Bush)
IV. Law of Treaties
A. Definition
1. Vienna Convention on Law of Treaties as authoritative guide although not ratified by US
i) Covers written agreements between states; non-retroactive; mostly regarded as customary int’l law

ii) US had reservations to Article 46 which would allow President to enter treaties without Senate approval

2. Treaty must bind two or more subjects of international law and governed by international law (produce legal effects or obligations) in its formation and execution; look at intention of parties

i) Express statement needed to rely on private law
3. Unilateral acts can also lead to obligations (Eastern Greenland (Nor. v. Den.); Nuclear Tests Case (Aus. & N.Z. v. Fra.): look at good-faith intention of state even without reaction from other states)

i) Dependent on factual circumstances and available alternatives (Frontier Dispute Case (B.F. v. Mali))

ii) Difference from contracts: No requirement of consideration 

4. Nonbinding agreements are declining – still may create expectations of compliance, political/moral obligation

i) May be used for political reasons or to avoid the ratification process
B. Reservations

1. Unilateral statement excluding or modifying legal effect of certain treaty provisions
2. Balance state sovereignty and consent v. integrity and purpose of the treaty (Reservations to the Convention on Genocide: intent for as many states to join as possible)

i) Permissibility: Look to the compatibility of the reservation with the object/purpose of the Convention
ii) States judge compatibility for themselves to see if reserving party is still bound by the Convention
iii) Opposability: policy decision on a permissible reservation

3. Reservations may not be allowed, but only declarations (U.N. Convention on the Law of the Sea)

4. Reservations rare except in human rights treaties

i) Human Rights Committee will decide compatibility since states have no vested interest in doing so

C. Observance
1. Pacta sunt servanda and good faith to perform and realize purpose of treaty
2. Constitutional law can only be invoked if consent was in violation of constitution
D. Interpretation

1. Unilateral interpretation is not binding on other parties (Jesse Lewis Claim (US v. GB): Tribunal can determine if purchasing fresh bait was violation of treaty)
i) Interpretations should be contested to avoid acquiescence

ii) Authentic interpretations might be amendments or additional clauses
2. Travaux preparatoires is supplementary but looked at simultaneously with ordinary meaning taken in context of object/purpose/etc.
i) Encirclement progressif process of interpretation will only use intentions for special meanings

ii) Subsequent conduct may be more reliable than preparatory work, but it must be known to all parties and by a competent party (Case Concerning Kasikili/Sedudu Island)

iii) Other ways to interpret: teleological/emergent purpose or dynamicism (especially for humanitarian treaties); maximum effectiveness v. approximate application

E. Termination
1. Possible under terms of a treaty or by consent – special provisions usually found in alliance or commerce treaties, not humanitarian or perpetual ones
i) Treaties without provisions might not allow denunciations (ICCPR); others leave it up to the state (UN Charter)

ii) Withdrawals must be done in good faith (Gabcikovo-Nagymaros Project)
2. Art. 60 allows for termination as a consequence of breach, but goal is to limit arbitrary withdrawals
i) Material breach can be invoked as a ground in bilateral treaties; states can suspend multilateral treaties with regard to breaching state or all parties can suspend as a whole; 

ii) Breach must be material or fundamental – unjustified repudiation/violation of essential provision

iii) Breach can be justified under customary law of treaties or law of state responsibility (Rainbow Warrior)

iv) Aggrieved state can take proportional countermeasures

3. General principle of law that presumes right of termination for breaches in treaties (Advisory Opinion on Namibia: S.A. wouldn’t withdraw, so other countries should refrain from legitimizing its position)
4. Unilateral suspension doesn’t render jurisdictional provisions inoperative (Jurisdiction of ICAO Council (India v. Pakistan))

5. Rebus sic stantibus – fundamental, unforeseeable change of circumstances that radically transform extent of current obligations and the essential basis of consent 

i) Exceptions: boundary treaties, result of one’s own actions

ii) Fundamental change must be unforeseeable (Gabcikovo-Nagymaros Project (Hungary/Slovakia): environmental change was essential to treaty, not political/economic changes)
iii) Motives may not be fundamental change (Fisheries Jurisdiction (UK v. Iceland): Iceland’s compromise became trend of int’l law, but no radical transformation of obligations)

F. State Succession (replacement of one state by another in responsibility for international relations of territory)
1. Devolution agreements: res inter alios acta – no legal nexus created between successor and third parties
2. Unilateral declarations: “pick and choose”; bases for collateral agreement

3. Vienna Convention seen as codification of customary law, even without state practice

4. Restatement (Third): boundary/territorial agreements last (Gabcikovo-Nagymaros Project: navigational treaty); agreements transfer on annexation, not secession 

V. Dispute Settlement
A. Obligation to Settle by Peaceful Means
1. Jurisdiction of tribunals founded in consent, not compulsory; no hierarchy between the different courts
2. Charter Obligations – settle disputes without endangering international peace and security

3. Treaty Obligations

i) Geneva Act allows decisions ex aequo et bono (good and right) if no positive law disposes of controversy

ii) Conciliation or arbitration clauses; dispute clauses for unilateral requests – negotiations, ICJ

4. Dispute: requires specificity and contestation that has practical effects
i) “Disagreement on a point of law or fact; Conflict of legal views or interests”

B. International Court of Justice

1. 15 members who serve for 9 years; majority vote; sometimes ad hoc judges used to represent parties
2. Early reluctance to resort to ICJ because of litigation uncertainties, cost, loss of flexibility, etc.

3. Contentious Cases (only for states)
i) Consent either ad hoc, by prior agreement, or by accepting compulsory jurisdiction in legal disputes
ii) Reciprocity for parties to have the same obligation (Paramilitary Activities: Nicar. found to have accepted compulsory jurisdiction of ICJ)
iii) Optional Clause allows for States to make Declarations recognizing compulsory jurisdiction

a) Reservations to terminate or exclude certain disputes (other tribunals, matters exclusively domestic, time limits)

b) US terminated acceptance of compulsory jurisdiction in 1985

iv) Inherent jurisdiction to provide for orderly settlement of disputes (Nuclear Tests Cases: objective of Π was already satisfied, so no further dispute)
v) All legal disputes are admissible, even if it is entwined with political disputes (US Diplomatic and Consular Staff in Tehran: jurisdiction founded on Optional Protocol and bilateral Treaty of Amity)

a) Admissibility is similar to justiciability: no rule of indispensable parties, legally relevant facts in political or armed conflict allowed, no requirement to exhaust alternative remedies

1) Interveners must have “interest of a legal nature” or is a party to the treaty in question

2) Counterclaims must be directly connected with subject matter of other claim and fits jurisdiction

vi) No judgments by default in ICJ and it must act with circumspection

vii) Provisional measures must fit requirements of urgency and irreparable injury (Aegean Sea Continental Shelf (Gr. v. Tur.): no proof of physical damages from seismic explorations)

a) Jurisdiction may only have to be implicitly satisfied

4. Advisory Opinions (“any legal question” requested by authorized body or in accordance with Charter)
i) Opinion is decisive for disputes between UN and states

ii) Consent not necessary since jurisdiction is over authorized organs (Western Sahara Case: terra nullius?)

iii) 3 conditions for jurisdiction:  authorized by Charter, legal question, within scope of requesting agency (Legality of the Threat or Use of Nuclear Weapons: General Assembly could request, but not WHO)

VI. Use of Force
A. Introduction
1. Acceptable in history: jus in bello governed conduct of war; jus in bellum decided which wars were just
2. Trend to discourage or outlaw war: Hague Convention, League of Nations, Kellogg-Briand Pact, Nuremberg

i) United Nations Charter allowed for peacekeeping (consent of parties) and collective use of force (not applied)
ii) Indirect force (arms, training) used by US and USSR didn’t fall under prohibition

3. Although force is still used, states will try to justify their behavior out of respect for the Charter

B. Self-Defense Exception

1. Self-defense can only be claimed by victim of armed attack and must meet requirements of necessity and proportionality (Paramilitary Activities: no right to use collective self-defense for flow of arms)
i) Collective self-defense: armed attack, victim state must ask for help, right until S.C. takes action

ii) Collective actions can escalate quickly so are generally frowned upon

2. Most states recognize it as the only legitimate reason to use force – makes rationales testable for good faith
i) Different from reprisals or lawful measures in the face of indirect aggression

3. Preemptive/anticipatory self-defense might be allowed under customary law, but only when necessity is “instant, overwhelming, leaving no moment for deliberation”
i) ICJ cannot rule definitively in the case of nuclear weapons

ii) Perhaps more rationale to use against terrorists instead of rogue states since deterrence won’t work

4. Other exceptions for benign purposes are construed narrowly: protection of nationals, rescue of hostages (Entebbe incident), intervention for democracy (Reagan Doctrine v. Brezhnev Doctrine)

i) Danger of exceptions is for them to be abused

C. Intervention

1. Strongest claim to another exception to non-use of force, but no explicit support from UN or state practice

i) Danger of being abused or used for a state’s own political agenda; fear of developing countries
2. Criteria: grave violation of rights, no other means, supported by beneficiaries, follow laws of war (maybe higher standards), timely withdrawal, costs less than inaction

3. Legitimate but illegal (Kosovo intervention: lack of UN mandate required action, but perhaps setting precedent for possible abuse)

D. Collective Use of Force

1. History of UN: Cold War incapacitated S.C.; Secretary-General/G.A. and peacekeeping; new willingness to defend “threats against peace”

i) Korea (USSR abstention not a veto)

ii) Iraq (661 embargo; 678 AUMF to restore int’l peace and security in the area and eject Iraq from Kuwait)

a) 687 (mother of all resolutions) – sanctions, no-fly zones kept by US’s reverse veto

2. Coalitions of the Willing

3. Relationship to Security Council’s decision: actions “until” they consider the issue?

VII. Jurisdiction
A. Introduction

1. Types of Jurisdiction
i) Legislative (to prescribe)
ii) Enforcement
iii) Adjudicative

2. Criminal jurisdiction usually more invasive than civil, so more limitations (both municipal and international)

3. Burden on other party to show lack of jurisdiction ( demonstrate affirmative existence of jurisdiction

i) Everything but universal jurisdiction limited by reasonableness (ties to state, expectations, consistency w/int’l system, character and importance of regulation, balancing with other state’s interests)

B. Bases of Jurisdiction

1. Territoriality (based on sovereignty and consent principles)
i) Objective Territorial Principle: Includes liability on acts that intend to and do indeed have effect within the US (US v. Aluminum Co.: royalties and quotas were a restraint on US commerce)

a) Regulate anti-competitive activities; international anti-trust; IEPA Congressional sanctions; disclosure and bank secrecy laws are more liberal in US
b) Helms-Burton Act (trafficking in confiscated US property); Iran and Libya Sanctions Act

ii) Subjective Territorial Principle: crime commenced within State but completed abroad

iii) Comity in international law is stricter than discretionary comity between courts, but not a complete bar (Hartford Fire v. California: actions consistent with UK’s regulatory regime doesn’t mean US antitrust laws will conflict)

a) Comity should only be used when foreign law requires acts that violate US law (US v. Nippon Paper: civil and criminal jurisdiction should be interpreted similarly)

b) Should reasonableness test come before effects test?

2. Nationality

i) Congress can define obligations of natural persons and prescribe penalties to enforce (Blackmer v. US: Π failed to answer subpoena; due process and notice satisfied by consulate)

ii) Legal persons/Corporations
a) Look at place of incorporation, principal place of business, nationality of owners (controversial)
b) Extraterritorial reach of legislation in tax, securities, shipping, exports, etc.

iii) Vehicles/Objects

a) Look at flag of ship, registration of aircraft for a “genuine link” to the state

b) Complete/exclusive sovereignty over airspace, but treaties allow for entry by other aircraft

3. Passive Personality (nationality of the victim)
i) Punishment of non-nationals for crimes against nationals outside the state’s territory (US v. Fawaz Unis: Hostage Taking Act was clear congressional directive)

4. Protective

i) Conduct outside territory by non-nationals that is directed against state or limited class of interests

a) Perjury, forgery, security, territorial integrity; no need for substantial effect within territory

5. Universal

i) Any state can define and punish certain crimes: piracy, slavery, hijacking, genocide, war crimes, terrorism

a) Historical rationale was no state could exercise jurisdiction over piracy

b) Terrorism does not have universal definition (Yousef)

ii) Jus cogens offenses can be punished by any nation (Regina v. Bartle (Pinochet)): Torture had to be punished by courts of another state)
a) Human rights violations included, but may put US officials in danger (Congo/Belgium)

C. Conflicts of Jurisdiction

1. Balancing test for competing jurisdictions: vital national interests, extent of hardship from inconsistent enforcement, extent of conduct in a state, nationality, extent to which enforcement by either state can achieve compliance (US v. Bank of Nova Scotia: Bank did not comply with discovery laws, claiming it would violate Bahaman secrecy laws)
i) Foreign laws should be construed narrowly and Δ must make good-faith effort in trying to comply

2. States cannot require act or omission in another state but can require aliens in its own state to act/omission in a way contrary to alien’s state’s law

D. Immunity (Restrictive Form)
1. Commercial Exception (based on distinction between jure imperii-public and jure gestionis-private acts)
i) FSIA: commercial activity is regular course of commercial conduct or particular transaction/act

a) Look solely at nature of conduct rather than the purpose or policies behind it (Republic of Argentina v. Weltover: Bonods is analogous to private commercial transaction)

1) Must cause direct effect on US, although not a substantial or foreseeable one

b) Claim must be based upon commercial activity, not just arising from (Saudi Arabia v. Nelson: wrongful arrest and torture doesn’t count as commercial activity, although dissent says hiring might)
c) Amended to include damages caused by state sponsor of terrorism (Alejandre v. Republic of Cuba: shooting down of humanitarian civil aircraft allows for punitive damages against Air Force)

2. Other exceptions: property within territory; torts within territory; 

3. State Representatives often covered by Conventions or treaties

i) FSIA includes officials as well as states (Chuidian v. Philippine Nat’l Bank: excluding officials from immunity would be departure from common law and lead to suits against officials instead of states)

ii) Immunity for head of state in power is rationae personae, but only rationae materae after leaving office (Regina v. Bartle: torture is illegal act and cannot be considered an official act of state)

VIII. United Nations Charter
A. Introduction/Purposes

1. Uniting to maintain peace and security, avoid war, affirm human rights, establish justice, etc.
2. Based on sovereign equality
3. Refrain from threat or use of force (2(4)); settle disputes by peaceful means (2(3))
4. Membership: allows for admission of new states, suspension of rights or expulsion by G.A.
5. Organs: G.A., S.C., Economic and Social Council, Trusteeship Council, ICJ, Secretariat
B. General Assembly

1. Should not infringe on S.C. matters, although it can make recommendations to S.C.
2. Decisions made by 2/3 majority
C. Security Council

1. 15 members; US, China, France, Russia, UK are permanent members

i) Require 9 votes for affirmative decisions including concurring votes of all permanent members
2. Primary responsibility for maintaining peace and security (24)

D. Pacific Settlement of Disputes
1. Parties should first seek a peaceful solution to a dispute (33)
2. S.C. can recommend procedures for settlement including provisional measures, sanctions, UN operations

i) Military Staff Committee can command forces
3. States still have right to individual or collective self-defense (51)

E. Regional Arrangements
F. Economic and Social Council
1. 27 members with decisions made by a majority vote

2. Functions deal with human rights; economic, social, health, educational, cultural matters

G. Trusteeships and Non-self-governing Territories

1. Goal is to protect inhabitants of these territories

2. Trusteeship Council includes permanent members and anyone else administering trust territories
H. International Court of Justice
1. All UN members are parties to Statute of ICJ and undertakes to comply with decisions of ICJ
i) Members can entrust solutions of differences to other tribunals

2. G.A. or S.C. can request advisory opinions; so can other UN organs within their scope

I. Secretariat

1. Secretary-General as chief administrative officer

J. Ratification
1. Amendments require 2/3 vote and ratification in respective states by 2/3 of members

2. Charter ratified by permanent members and majority of other signatory states


